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OaHon n3 Hanbosiee CNOXKHON M Bbi3biBalOLLLEN BOMNPOCH! Y MPaBONpPUMEHNTENA JaXKe Ha
CEerogHAWHNN AeHb aBnsgeTcs npobaeMa rpa)KgaHCKMX NMPaBOOTHOLWEHWUIA.

MoNbITKM U3YYUTb U CTPYKTYPUPOBaTb AaHHYIO KaTeroputo Obiaiv NpUHATLI ewé B
COBETCKOM rpa)klaHCKOM npase TakKnMu uccsiegoBsaTtenamu, Kak, Hanpumep, Modge O.
C., KpacaB4yukoBbiM O. A., ToscTtbiM HO. K. n gp. B nocneactesnm Ha 3Ty TeMy nucasnau, B
YacTHOCTU, obulenssecTHble Arapkos M. M., bparnHckun M. WU., ButpsaHckuin B. B.,
CyxaHoB E. A. Ucxona n3 60nbWI0Oro Koan4yecTsa aBTOPOB, OCBELLAOWMNX OAaHHYIO TeMy,
MOXXHO cAoenaTh BbIBOA, 4TO NpobaeMaTuka TeMbl Fpa)KgaHCKMX MPABOOTHOLLEHUN He
TepseT CBOeWN akTyasibHOCTU B UMBUINCTUYECKON HAyKe U NMPUKOBbIBaET K cebe
BHMMaHMe BCE HOBbIX U HOBbIX uccnenoBaTesien. 3To 06 bACHAETCS 3HAaYUTENIbHOM PObIO
CaMoro NOHATUSA FPa>KAaHCKNX NMPABOOTHOLLUEHWU, @ TaKXXe ero B3auMOoCBA3bIO C
OPYrMMU IOpUANYECKMMIN acreKkTaMu.

NMomMumo 3TOro, Heo6xXoAMMO OTMETUTb TOT HEMAJIOBaXKHbIN PaKT, YTO eanHoobpa3HoOM
KNacCuukKaunum rpaxaaHCKMX NpPaBoOOTHOLIEHWIA B lOPUOANYECKON NNTepaType HET U Ha
CEroAHsWHNA OeHb; MHOTMe aBTOPbl B OCHOBY KilaccMdurKaunm BKAaObIBAlOT pa3sinyHble
3/1IEMEHTHI.

Takum obpa3oM, faHHasA TeMa NpeacTaBnsgeTca ana meHsa Hanbonee akTyasibHON,
MHTepecHoNn, n Tpebytowen OCKOHANIbHOIoO U3y4eHus.

Llenbto cBoen pa6OTbI A CTaBJIlIO nccsiegoBaHmMe CaMoro rnMoOHATUA rpa>xgaHCcKoro
nMpaBOOTHOLUEHWNA, a TaK >XXe ero snaos.

INs [OCTUXKEHWS 3TOW LIeNIM MHOW CTaBATCSA credylolme 3a4a4u:

1. JaTb XapakKTepucTuKy NOHATUA FPa>KA4aHCKOro NpaBOOTHOLLEHUS;

2. OnpepnennTb cofep>XaHve TakKoro NPaBoOOTHOLLEHUS;

3. MNpencTaBnTb KNacCUpUKaLMo rpaxK4aHCKNX NMPaBOOTHOLLEHUI;

4. OxapaKTepun3oBaTb OTAEJIbHbIE BUAbI MPa>KAAaHCKOro NMPaBOOTHOLLEHUS.

NTak, HeobxoammMo noHATb, 4To cobon npeacrtaBndaeT rpa>XgaHckKoe rnpaBooTHOLLeHne n
Kakune smnabl OHO UMEET.

Fnasa l. MToHATHME K copep>XaHue rpa>kiaHCKUX NPaBoOOTHOLLEHUN.
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§1. MoHATME N 31eMeHTbl FrPa>K4aHCKOro NPaBOOTHOLLEHNS.

HavaTb cnepnyeT c Toro, 4tobbl onpenennTb, a 4TO Mbl BOObOLLE NOHMMaeM noj,
NpPaBOOTHOLEHNAMU. B nuTepaType rocnoAcTByeT TOYKa 3peHns, 4TO NpaBOOTHOLIEHME
- 3TO pe3ynbTaT peryanpoBaHuns obLLEeCTBEHHbIX OTHOLWEHUA HOpMaMm npasa. 34ecb
HeobXxoAMMO MOSACHUTb, YTO B X04€e NPaBOBOro peryampoBaHus obuecTBeHHbIX
OTHOLUEHNN HENOCPEeACTBEHHO 3aKOHO4ATENEM 3aJI0XKEHbI B ANCMNO3ULNAX HOPM
abCTpPaKTHO-BO3MOXXHbIe NMpaBa U 06583aHHOCTU, KOTOpble obpalleHbl He K KakoMy-1nbo
nnuy, a K HeonpenenéHHOMY YNCy CyObeKTOB rpa)K4aHCKOro npasa, u y>xe 3Tu
cybbekTbl 0653aHbl cOb0AaTh 3a/10)KEHHbIE NpaBusia Npu HacTynJIeHNn onpenenéHHblX
06CTOATENbCTB, YKa3aHHbIX B FTMMOTE3ax HOPM.

Bce 3TO HaMHOro Npoule N NOHATHee N3N0XKUTb Ha NpuMmepe. COBPEMEHHbIN
Fpa>kaaHCKM Kogekc NosIoH HOPM, KOTOPbIE PErynpyoT OTHOLWLEHUS, KOTOopble
BO3HMKAOT BCNEeACTBMNE MPUYNHEHNS MMYLLLECTBEHHOIO Bpeda OaHUM CybbekToM
apyromy. Y Kaxgoro cybbekTa 06493aHHOCTM NpUYNHUTENSA Bpeda 1 npasa
noTepnesBLLero BNATCA abCTPaKTHO-BO3MOXXHbLIMU (MOXKHO TaK Bblpa3nTbCH,
«TeopeTuveckKn ecTb, HO (PaKTUYECKM el He CyLllecTBYyT»).[1] Ho, B cny4vae, ecnn
KOHKPETHOMY LY B pe3yJibTaTe NPOTUBOMPAaBHbIX AENCTBUIN APYroro amua HaHOCUTCSA
MMYLLLIECTBEHHbLIN Bpen, B C1eCTBME Yero OH CTaHOBUTCSA NOTepneBwnMm, To Toraa
abCTpaKTHO-BO3MOXXHOE NpaBo TpeboBaHMA NONHOr0 BO3MeLLEHNSA Bpeaa
TpaHchopmmpyeTcs B B NpaBo TpeboBaHms. B To e BpeMs, MU0, MPUYNHUBLLEE TaKON
Bpen, obpeTaeT NMYHY0 06893aHHOCTb BO3MECTUTb NPUYNHEHHbLIE Bpen, B3aMeH
abCTpaKTHO-BO3MOXXHOW 0653aHHOCTN.

NHbIMK cnoBamun, npaBa M 0683aHHOCTN NEPCOHNMULIMPYIOTCSA, CTAHOBATCSA
NnpUHagaexxalnmm CTporo onpeaenéHHbiM cybbekTaM rpa’kaaHCKoro npasa.

NoTepneBWNY U NMPUYNHUTENb BPeda OKa3blBAOTCA CBSA3AHHbLIMU APYr C APYroM
B3aWMHO KOoppecnoHANpyLWmMMn cybbeKkTUBHbIMN NpaBamMm n 06493aHHOCTAMMN.
Bo3HUKLLAA Mexay HAMKU topnanveckas CBA3b - 3TO U €CTb NMPaBOOTHOLLEHNUE.
CnepoBaTeNlbHO, MPAaBOOTHOLLEHWE CYLLECTBYET B OPMeE Iopuan4yeckon CBA3N —
MPaBOBOW CBA3aHHOCTU Cy6bEKTOB, COAEP>KAHNEM KOTOPOU SABNSAIOTCA CYyObEKTUBHbLIE
npaBa 1 06a3aHHOCTN.[2]

Taknm 06pa3oM, MOXXHO CKa3aTb, 4TO NPABOOTHOLWLIEHNE — 3TO UAE0JI0rn4yeckoe
OTHOLLEHME, CcyllecTByloLlee B hopMe CBSA3N CYyOBbEKTOB YPErympoBaHHOro NpaBoMm
06L,ecTBEHHOIr0 OTHOLLEHMWS, BbIPa>katloLENCS B HAJINYNN Y HUX CYOBEKTUBHbLIX MPaB U
obsa3zaHHoOCTEn.[3]



Ho onupadacb Ha 3HaHUA 0 OPYIrUX OTpacnax oTe4eCTBEHHOro npasa, CTOUT 3aMeTUTb,
YTO TaKoe orpepgesieHne He coBceM COOTBETCTBYET NEeNCTBUTENbHOCTN, OHO CJINLLKOM
noBepxHOCTHO, BeOdb OJ14d TOro, 4TObbI BCECTOPOHHE OXapaKTepn3oBaTb
npaBooTHOLUEHWNE HeobxoanMo:

YCTaHOBUTb OCHOBaHUSA €ro BO3HUKHOBEHUSA, NU3MEHEHUS U NMpeKpaLeHns;
OnpepnennTb cocTaB Cy6bLEKTOB 3TOM0 NPaBOOTHOLUEHUS;

YKa3aTb 06bEeKT NPaBOOTHOLLEHUS;

OnpepennTb cogep>XaHne Takoro NPaBoOOTHOLUEHNS.

W

[lanee KpaTKO pacCMOTPIO AaHHbIE 3/IEMEHTbI MPa’kAaHCKOro NPaBOOTHOLLEHMS.
OCHOBaHMAMN BO3HUKHOBEHUS, U3MEHEHUS 1 NMPeKpaLLeHNs NPaBOOTHOLLEHNA ABNSIOTCS
topuanyeckue akTbl. KOpuanyeckme gpakTbl — XU3HEHHbIE 06CTOATENBLCTBA, C
KOTOPbLIMN HOPMbI MpaBa CBSA3bIBAOT BO3HMKHOBEHUE, U3MEHEHNE NN MpeKpalleHne
NpaBoOTHOLLEHMSA.[4] OHM UMelT KpalHe pa3HoobpasHyo NpUpoay 1 3aMBHYIO
Knaccndumkauunto. Ho HeobxoaANMO OTMETUTb, YTO LPUANYECKUM PaKTOM ByneT aBNSATbCS
NNWb TO XXN3HEHHoe 06CToATEeNbCTBO, KOTOPOE MMeeT ouumanbHoe 3aKkpenieHne B
HopMax NpaBa. CnegoBaTesibHO, 6€3 HOpPMbI NMpaBa He CyLLeCTBYEeT IPUANYECKOrO
hakTa, a 6e3 Hero He MoOXKeT BO3HUKHYTb, @ COOTBETCBEHHO U N3MEHUTLCS U
NPeKPaTUTLCS NMPaBOOTHOLLUEHNE.

CybbeKTHbIN COCTaB - 3TO BCerga MMHMMyM OBa CybbeKkTa rpa)K4aHCKoro rnpasa -
yrnpaBOMOY€EeHHbIN 1N 0653aHHbIN. Coaep>XaHne NPaBOOTHOLLEHUSA - 3TO CyObeKTUBHbIE
npasa 1 06s3aHHOCTN ero cybbekToB. OObEKT NMPaBOOTHOLLUEHUSA - TaKasa AeATesIbHOCTb
CybbeKTOB rpa)xaHCKoOro npasa, KoTopas No3BoJseT UM OCYLEeCTBAATb CyObeKTUBHbIE
rnpaBa MU UCNOJIHATb CybbeKTUBHbIE 06A3aHHOCTW.

Ncxona 3 Bcero BblleCcKa3aHHOro, MOXKHO MpuUBeECTU ornpeaesieHne noHaTus
rpa>xgaHCKoOro npaBoOTHOLLIEHUSA, AaHHoe npodeccopoM E. A. CyxaHOBbIM:
«rpa>kfaHCcKoe NpaBoOOTHOLLEHWE - 3TO UAE0JI0rM4YecKoe OTHOLEeHNe, CyLecTByloLee B
hopmMe opnanyeckon CBA3M paBHbIX, UMYLLECTBEHHO N OpraHn3ayMoHHO 060cob61eHHbIX
Cy6BHEKTOB MMYLLLECTBEHHbIX N JINYHbIX HEMMYLLLECTBEHHbIX OTHOLUEHWI, Bbipa>KatloLLLEeNCs
B HAIM4YUN Y HUX CyOBbEKTUBHbLIX NMpaB n ob6a3aHHOCTeN, obecnevyeHHbIX BO3MOXHOCTbIO
NPUMEHeHUs K UX HapyLunTensaM rocyiapCTBEHHO- MPUHYAUTEsIbHbIX Mep
MMYLLECTBEHHOIro XapakTepa.».[5]

§2. Copep>xaHue rpa>kgaHCcKoro npaBoOOTHOLUEHUA.

Coaep)XaHueM rpa>K4aHCKOro npaBoOTHOLEHNS ABNASAIOTCA CybbeKTMBHbIE NpaBa n
o6a3aHHOCTN ero cybbLeKToB.



CybbekTuBHOE rpa’kaHCKOe NMpaBo - 3TO HEKAA Mepa NoBeAeHns, KoTopas ABAeTCSA
A03BOJIEHHON rOCYyAapCTBOM OJ11 3TOro cybbekTa, COCTOUT OHO N3 pa3InYHbIX
rMpPaBoOMOYUMN.

BbioenaT HECKOJIbKO BapuaHTOB I'IpaBOMOLII/II7IZ

1. NMpaBoMo4uns Ha cobCTBEHHbIE AENCTBUS;
2. lNMpaBomo4nsa TpebosaHus;
3. paBoMo4nNSA Ha 3aLUTY.

Ins NnoHMMaHna cybbeKTUBHOIO rPaXkKJ4aHCKOro npaBa npueBeay npuMep - 3To rNpaBo
cobCTBEHHOCTUN, KOTOPOE Kak pa3 1 coaepxunt B cebe Bce Tpu npaBomMoyus,
nepeyYncneHHbIX BbILUE,

B cBoto o4yepenb, cybbekTmBHaa 0653aHHOCTb - 3TO Mepa A0JI)KHOIro noBeaeHns
cybbeKkTa rpa>xgaHCKoro NpaBoOOTHOLUEHNSA, OHa XapakTepunlyeTcsa 0683aTeNIbHOCTbIO
coBeplieHns cybbekToM onpenenéHHbIX OENCTBUIN (HEKOTOpPbIE NCCNefoBaTeNN TakxKe
nob6aBnsaoT n 0693aHHOCTb BO3AEpP)XaTbCA OT HEKUX OeNCTBUN).[6]

CaMa e CTPYKTYypa rpakfaHCKOro NpaBoOOTHOLLEHUS BbIBAET NMPOCTON U CJIOXKHOW.

MpocToi ABASIETCSA CTPYKTYPa OTHOLLIEHUIA MEXAY 3aeMLLUNKOM 1 3aMOaBLEM MPU
6ecnpoLeHTHOM 3aiMe. B TaKOM NpPaBOOTHOLLEHWN Y KaXKA0M CTOPOHbLI MMeeTCs Mo
0JIHOMY MpaBy - NPaBo 3aMMoaaBLa TpeboBaTb BO3BpaTa A0Jra No UCTEYEHUN
onpeaenéHHoro nepnona, yCTaHOB/IEHHOIr0 A0roBOPOM, U 0653aHHOCTb 3aéMLLNKA
BEPHYTb OOJIF KpeauTopy.

HO 3TO KOHEYHO eANHNYHbIN NpuMep, B pa3BUTOM 0bLLEeCcTBEe, KOHEYHO, HAMHOIMO Yalle
BCTPEYaloTCHA NPaBOOTHOLLEHUSA CO CNIOXKHOW CTPYKTYPON coaep)XaHus. B HUX Yy Ka)Kaon
N3 CTOPOH y>Xe He Mo 0QHOMY MpPaBy M KOppecrnoHAaupytowen emy o6893aHHOCTbIO, a Y
Ka)X[0n N3 CTOPOH MO HECKOJIbKO, MHOrAa 1 04eHb MHOro, NpaB 1 obsizaHHOCTEN,
HanpuMmep, 0OroBop NMOCTaBKW, 4OroBOp XpaHeHusa u ap (cT. cT. 506, 886 TK PD).[7]

§3. Cy6beKkTbl U 060bEeKTbl rPa>kaaHCKUX NPaBOOTHOLLUEHUHN.

B cooTBecTBMM C AENCTBYIOWMM 3aKOHOAATENbCTBOM, CyObeKTbl Fpa)KgaHCKMX
MPaBOOTHOLLUEHUI - 3TO FpaXkaaHe, opungnyeckmne nmua v nyban4yHo npaBoBbie
obpa3oBaHua (Poccuinckaa depepaumns, cydbbekTbl PO n MyHuumnaabHble obpa3oBaHus).

FoBOpS U CybbekTax rpa’kAaHCKNX NPaBOOTHOLUEHWI, Mbl CTaJIKUBAEMCS C TaKUM
NMOHATMEM, KaK NMPaBoOCYybbEKTHOCTb - 3TO COLMasIbHO-NPaBoOBasi BO3MOXXHOCTb CybbekTa



ObITb YH4AaCTHMKOM TaKMX OTHOLLUEHUM.[8] icxona 13 3Toro onpeneneHns, MoXxHo
rOBOPUTb, YTO Ha NPaBoOCYyObEKTHOE NNLO BO3/1araloTcs onpeaenéHHble 0693aHHOCTY -
cobntogaTh 3aKOHbI, OCYLLLECTBASATbL NpaBa U 0653aHHOCTU B COOTBETCBUMN C UX
counanbHbIM Ha3HAYEHMEM.

CocTounT e nNpaBoCyb6bLEKTHOCTb M3 NPaBOCNOCOOHOCTN U AeecnocobHOCTN CybbLEKTOB;
BO3MOXXHOCTb CybbeKkTa MeTb rpa>kgaHckme rnpaBa n 0693aHHOCTU U BO3MOXHOCTb 3TOr0
cybbekTa co3znaBaTb An4 cebs npaBa n 0693aHHOCTU COOTBECTBEHHO.

MoMUMO 3TOro, XoTesIoCb 6bl OTMETUTbL, YTO Peasinn CEroAHSALHEN XNU3HM BeayT K
NOCTOSIHHOMY yBeIMYeHN0 06 bEMA rpark4aHCKOM NPaBoCybbEeKTHOCTU 1L, KOTopble
Yy4acCTBYIOT B 3KOHOMUYeckoM obopoTe. V3 3Toro cneagyet, YTO COOTBETCTBEHHO U
YyBEJINYMBAETCSA KPYr IOPUANYECKMX BO3MOXKHOCTEN TakUX JINL, MO CO34aHunIo,
npnobpeTeHunio, NOJIb30BAHUIO U PACMOPSXKEHNIO NMYLLLECTBOM B LIEISIX OCYLLECTBAEHUS,
HanpuMmep, NpPeanpUHUMaTENbCKON AesaTeNbHOCTU. Bce 3To, KOHEYHO, OT/INYAETCH OT
TPaAULUNOHHOIO AOKTPUHANBHOMO MHEHMS.

Ka)xgoe rpakaHCKoe NpaBOOTHOLLEHME XapaKTEPHO TEM, YTO B HEM BblAENAOT BCerna
B CTOPOHbI - YNPaBOMOY€EHHY0 1 0053aHHYI0 NPUYEM Ha Ka)KAaoW N3 CTOPOH MOryT
BbICTYNaTb KakK 04HO, TaK N HECKOJIbKO Cy6bekToB. U npu ntoboM 13 BUOOB FparkAaHCKUX
NMPaBOOTHOLLUEHWNIA HENb35 FOBOPUTbL O €ro CTaTuKe, Beflb COCTaB Y4aCTHMKOB MOXeT
N3MEHATbLCA NMPaKTU4Yeckn B Ntoboe BpeMs B Nopsigke NpaBornpeemMcTBa.

B. 6. YepenaxuH nucan o ABYX BUAAX MpaBoONpeeMcTBa: YHUBEPCASIbHOM U CUHTYJISPHOM.
«Mpwn yHMBEpPCasibHOM MpPaBoONpPeeMCcTBe MPaBoONPMEMHUK B pe3ysibTaTe 0HOro
topManYeckoro pakTa 3aHMMaeT MeCcTo npaBonpealecTBeHHNUKA BO BCEX
NMPaBOOTHOLLUEHUAX, @ NPU CUHTYJIAPHOM MOXXHO FOBOPUTL TOJIbKO O NPaBONpeemMcTBE B
OJIHOM WJIN HECKOJIbKUX MPAaBOOTHOLIEHNAX.»[9]

[MpaBonpeeMCTBO He OOMYyCKAeTCHd B Tex CNlydasax, Korga ripasa v 0643aHHOCTN HOCAT
NINYHbIN XapaKTep (rlpaBa Ha M4, aBTOPCTBO, 0053aHHOCTb MO BO3MELLEHMNIO Bpena n
T.M.) "Mbo nmeeTcs npaMoe 3anpeulatowee npegrnmcaHne 3akoHa.[10]

Korna ke Mbl roBopuM 06 06bekTe rpa>kJjaHCKoOro NPaBOOTHOLLUEHWS, Mbl MOHUMAEM Mo/,
3TUM OEesATeNbHOCTb CyObEKTOB NPABOOTHOLLEHNS, OHAKO 3Ta TOYKa 3peHUs B
nnTepaType oCrnapuBaeTCs U psh aBTOPOB CHUTAET, 4TO HeobxoamMmo noa o6 beKToOM
NMOHMMaTb NMpeaMeT OesATe/IbHOCTU CyObeKTOB rpa)KA4aHCKOro NpaBOOTHOLUEHUS.

Ko BCceMy npo4yemMy, OTMe4yaeTcCd, 4To npeameT 4yeNoBEeYHOW OeATeNIbHOCTU MOXET ObITb
KaK BeLWeCTBEHHbIM, TaK N NAeaJlbHbIM, KaK OaHHbIM B BOCIMNPUATNN, TaK N



CYLLEeCTBYOLWMM TOJIbKO B BOODpa>keHnn, B MbICNN.[11]

O606Las BCe BbllLLECKa3aHHOe, NPUX0ANM K BbiBOAY, YTO 06 bEKTAMN rparkgaHCKMX
NpPaBOOTHOLLEHNI MOryT BbITb Cnenytowme NpeaMeThl AeATENbHOCTN CyObeKTOoB
rpa>x4aHCKOro rnpaea:

Bewin n nHoe nmywecTteo (MMyLweCTBEHHbIE NMpaBa);

PaboTbl n ycnyru;

Pe3ynbTaTbl UHTENNIEKTYaIbHON OEATENbHOCTU U UCK/OYNTESIbHbIE MPaBa Ha HUX;
NHpopmaumns;

HemaTepuanbHble bnara.

Uk whHe

Mnaea Il. Buabl rpa>kaaHCKUX NPAaBOOTHOLUEHUMN.
§1. Knaccuukaumsa BnaoB rpa>KAaHCKNX NMPaBoOOTHOLLEHUA.

Ob6o3peBas TeMy Kaccnpukaumm BUAOB rpa>KgaHCKNX NMPaBOOTHOLWEHUN Heobxoammo B
rnepByto o4epenb OTMETUTb TOT (DaKT, YTO 3Ta KaTeropus Ba)KHa He TOJIbKO C TOYKU
3peHunsa Teopumn nNpasa, Ho B BoNbLUEN CTENEHN KacaeTCa MMEHHO NPaKTUYECKOro
npuMeHeHns npasa. MMeHHO M3HavYaNbHO NpaBUJIbHOE YSACHEHME npaB 1 06A3aHHOCTEN
CTOPOH, BO3HMKHOBEHME N NMpeKpaLlleHne npaBooOTHOLIEHUN MeXXOy 3TUMU CTOPOHaMMU,
be3ownbo4yHOE NpUMEHEHE HOPM MpaBa, B KOHLLE KOHL0B, ABAATCS HEOOX0ANMbIMU
3/IeMeHTaMu npu pewweHnmn ntoboro NpakTNYeCKoro Bonpoca.

YCTOABLIMMCA TOYKON 3peHUs B topuanvyeckon nutepatype obnagatot Takme
Knaccuukaymm BUAOB rpa’kKaaHCKMUX NPaBOOTHOLLEHW, KaK abCoMOTHbIE K
OTHOCUTESIbHbIE; MPAaBOOTHOLLUEHNS UMYLLECTBEHHOIO0 N HEMMYLLLIECTBEHHOIO XapakTepa;
BellHble N 06593aTeNbCTBEHHbIE MPAaBOOTHOLLEHNS; KOPNOPATUBHbIE U
npenmyLecTBEHHbIE NpaBa, KOTopble BCe e B Bosibllen CTeENEHN OTHOCATCSA K
npeaMeTy peryanpoBaHus npeanpuHnMaTesibCKoro npaea.

Nmerowee 6onee CNOXKHYIO 418 NOHUMaHUA U MPUMEHEHUS CYLWHOCTb ABNSETCHA AesleHne
NPaBOOTHOLLUEHNI Ha abCONIOTHbIE N OTHOCUTENbHbIE. o abCcoNtoTHBIMN
NPaBOOTHOLUEHMSAMM Mbl MOHUMaEM Takne NPaBOOTHOLLEHMS, KOTOPbIX 1L,
obnapatoulee onpenenéHHbIM NMPaBoM, MPOTUBOCTOUT HeonpenesIEHHOMY KPYry
cybbekToB, Yalle Bcero o6s3aHHbIX. [TpMepom abCcoNOTHONO NpaBooTHOWEHNA byoeT
ABNIATHCA NPaBoO COOCTBEHHMKA Ha, CKaXXeM, 3eMeJibHbI Y4acToK. B TakoM cnyyae
COBCTBEHHMK MMeeT MNoJIHble NMpaBa No BAALEHUIO, MOJIb30BAHUIO N PACNOPSAXKEHUIO 3TUM
y4acCcTKOM, a BCe nnua (nx HeonpenenéHHbln Kpyr) oba3aHbl He HapyLwaTb HU KOUM
obpa3oMm 370 NnpaBo cobCTBEHHMKA, B MPOTMBHOM CJly4ae, NOCAeAyoT CaHKL N B



COOTBETCBUM C 3aKOHOATENLCTBOM. B TO )Xe BpeMs Hesib3s 3abbiBaTb O TOM, 4YTO Y
YyMpPaBOMOYEHHOro CO6CTBEHHNKA 3aMesIbHOIr0 Y4acCcTKa CYLLLeCTBYIOT 1N 06553aHHOCTN,
KOTOpble YCTaHaB/IMBAOTCA NpeaesiaMmn oCyLLLeCcTBIeHNa NAaHHOro rnpasa.

B cBOIO o4epenb Nog OTHOCUTEsIbHbIMU MPABOOTHOLEHUSMN NOHMMAIOTCA Takne
NMPaBOOTHOLLEHUSA, B KOTOPbIX, B OT/IN4ME OT abCONIOTHBIX, yIpaBOMOYEeHHOMY ULy
MPOTUBOCTOUT KOHKPETHLIN, YHETKO onpenesieHHbIn, CydbbekT. [NaBHOE OT/IM4YME KaK pa3
B TOM, 4TO 06e 3Tn CTOPOHbI HAMW 3apaHee onpenesieHbl, OHN NMEIDT B3aMMHbIe NpaBa U
ob6sa3aHHOCTHN, T. €. 06A3aHHOCTN OTHOCUTENIbHO APYr APYyra - MO3TOMY U HOCAT
HaMeHOBaHMEe OTHOCUTEJIbHbIX MPaBOOTHOLWWEHNN. [TpnMepamMn Takoro
MPaBOOTHOLLUEHUSA MOTYT C/IYXKUTb NpakTu4eckn nobbie obs3aTelbCTBEHHbIE
MPaBOOTHOLLUEHUS, HA4YNHAA C KYNJU-MPOLAaKW.

XapaKTepusyrTCs, Kak NpaBnsio, OTHOCUTENIbHbIE MPABOOTHOLLEHNS C/TI0XKHOWN
CTPYKTYpOW coaep>XaHusa. Ha nepBomM MecTe B TaKOM NPaBOOTHOLWEHNN CTOSAT OCHOBHbIE
npaea 1 06893aHHOCTN CTOPOH, HO B TO »Xe BpeMS K HUM f00aBna0TCA npaBa U
0653aHHOCTUN, KOTOPbIE ONpeaensoT caM NMopsiAOK peann3aunm nNpaB N OCHOBHbIX
06s3aHHOCTEN CTOPOH.

Bo3Bpallasicb K BaXXHOCTW NPAKTUYECKOro MpUMeHeHUs aHHOW KaTeropum
NMPaBOOTHOLLEHW Heslb35 HE CKa3aTb O TOM, 4YTO B CJlydae HapylweHus abconoTHOro
npaBa CaHKUWM ByayT NPUMEHSATbLCSA K Io6OMY HapyLUMTENO Takoro npaea, a B cayvae ¢
OTHOCUTENbHbLIM MPABOOTHOLUEHNEM, TOJIbKO K CTPOro onpeaeneHHoMy Jinuy, KoTopoe
Hecno 0653aHHOCTb Nepen NMLOM YNPaBOMOYEHHbIM.

Ha Mou B3rnsag, o4eHb XOPOLO NMPOKOMMEHTUPOBAA pa3nmndusa Mmexay abcontoTHbIMU U
OTHOCUTESIbHbIMU NMpaBooTHoWweHUAMKU B. K. Panxep. OH nncan: «3Ta CBA3b
yCTaHaBnmBaeTcsa M1Mbo No TNy NpsMbIX MPOBOAOB, MPOTAHYTbIX MEXAy
onpeneneHHbIMN TOYKaMM NPOCTPaHCTBa, mbo no Tuny “6ecnpoBosioYHON” CBA3MN,
coeamnHsaLWen AaHHY TOYKY NMPOCTPaHCTBa ¢ abContoTHO onpeaesieHHbIM YMC/I0OM BCEX
“npo4mnx” Toyek. B nepBoM crsiydae (0OTHOCUTENIbHbIE NMPAaBOOTHOLLUEHWSA) NMpaBoBas
3Heprusa CTPYMUTCA Wb NO JAHHOMY MPOBOAY, XOTSA U pacCenBaeTCs BMecTe C TeEM B
OKpy>KatoweM npocTpaHcTee. Bo BTopoM cnydae (abcontoTHbIE NPaBOOTHOLWIEHUS) NpaBo
N3s1y4aeT SHEepPruto n3 ogHOM To4YKM BONHOO6pa3HO, HeENoCpeaACTBEHHO BO BCE CTOPOHDI
coumanbHOW cpenbl».[12]

§2. OTAenbHble BUAbI FTPaXKAaHCKUX NPaBOOTHOLLEHWNA.

1. UmyuiecTBeHHbIE U HeVIMyLLI,eCTBeHHbIVI NMpPaBOOTHOLUEHWA.



O6BbEeKTOM MPaBOOTHOLLUEHU UMYLLLIECTBEHHOIO XapakTepa BbICTynaeT UMYLLEeCTBO,
MaTepuanbHoe 6naro. 9ToT 06bEKT Bbipa)KaeTcs, BO-NepBbiX, B MPUHAANEXHOCTHU
NMyLlecTBa onpenenéHHoMy CybbeKkTy, XapaKTepHbIA NMpuMep - NpaBo COBCTBEHHOCTMU.
Bo-BTOpbLIX, B Nepexoae nMmyllecTsa oT 04HOIo nua K ApyroMmy, HanpuMmep, B npouecce
NCNOJIHEHWUSI AOrOBOpPa.

Mo HeEMMYLWECTBEHHbIMY MpaBaMn, Tak XKe UMEHYEMbIX IMYHbIMUA HENMYLLLECTBEHHbLIMMU
npaBamu, MOHMMAIOTCSA pa3/INyHble HEMaTepuasbHble 61ara, KOTopble HE MOryT BbITb HK
B KOEM CJly4ae OTOpBaHbl OT KOHKPETHOro cybbekTa. B 4acTHOCTW, 3TO pe3ynbTaThl
NHTENNEeKTYyalbHON OeATeNIbHOCTN.

MpaKkTuyYeckoe »xe 3Ha4YeHne esIeHNS NPaBOOTHOLWEHNN Ha UMYLLLECTBEHHbIE U
HENMYLLLECTBEHHbIE COCTOUT B TOM, YTO B C/lyYae HapyLleHns npasB uan obs3aHHOCTeN B
NMYLLLECTBEHHOM MPABOOTHOLLEHWN, K TAKOMY HapyLinTento byayT NpuMeHsaTbCS
CaHKLMN NMYLLECTBEHHOIO XapakKTepa, a Npun HapyLUeHNN HEUMYLLECTBEHHbIN NpaB n
o6s3aHHOCTEN K HapyLwnTesnto 6yayT NpUMeHSATbLCA B COBOKYMHOCTU U MMYLLLECTBEHHbIE
Mepbl U CrneumanbHble Mepbl MPaBOOXPaHUTENILHOIO XapakTepa, Kak, Harnpumep,
NpU3HaHWEe aBTOPCKOro npaea.

MpMeHeHne Taknx cneumanbHbiX Mep 06ycnoB/E€HO TEM, YTO BONLLUMHCTBO 06BHEKTOB
JINYHBIX HEMMYLLECTBEHHbIX MPaB MOryT B 04HO BPEMSA HAXOAUTbLCS B NMOJIb30BaAHNM
HEOrpaHNUYEHHOro Kpyra anuy, B oT/iM4ne oT o6bekTa NMMyLLLECTBEHHbIX NPaB, KOTOPbLIN
NMeeT KOHKPETHOE MMYLLECTBEHHOE BbIpaXeHNS N HE MOXXEeT HaxoAMTbCS B
nonb3oBaHuM y 6onee, 4eM ogHoro cybbekTa.

1. BewHble n 06a3aTeNIbCTBEHHbLIE MPABOOTHOLLEHUS.

Mo mHeHuno E. A. CyxaHoBa: «BellHble MPaBOOTHOLUEHNS — MPaBOOTHOLLUEHUS,
ukcmpyowme CTaTUKy MMYLLLECTBEHHOIO N0I0XKEeHUSA Cy6beKToB. B HMX 3a
yNpaBOMOYeHHbIM Cy6BHEKTOM 3aKpenaseTcs BO3MOXXHOCTb HENOCPeACTBEHHOI O
BO34ENCTBUSA Ha BELLb U NPaBO OTparkeHns Nobbix NOCAraTeNIbCTB Ha HEE CO CTOPOHbI
TpeTbuX nuu. BewHble npaBa HOCAT abCONIOTHbLIN XapakTep U ABAAKTCA LOPULANYECKNM
OCHOBaHMEM BNacTn cybbekTa Hapj Belblo. K BeLHbIM NpaBaM Hapagy € npaBsoM
COBCTBEHHOCTN OTHOCATCS NMPaBO NOXXWU3HEHHOro Hac/1e4yemMoro BlageHus 3eMesibHbIM
Y4aCTKOM, CEPBUTYTbI, MPaBO XO3ANCTBEHHOI 0 BEAEHNSA UMYLLLECTBOM, NPaBo
onepaTMBHOIO yrnpaBae€HNs MMYLLECTBOM, MPaBO NOCTOSAHHOr O (6eccpoyHOro)
NMoJib30BaHNS 3eMeJibHbIM Y4aCTKOM N HEKOTOpble apyrmne.»[13]

B cBotO o4epenb, 0653aTeNIbCTBEHHbIE MPABOOTHOLIEHNA pPeann3yoT OUHAMUKY
NMYLLLECTBEHHbIX MPAaBOOTHOLUEHWA. B TaKOM OTHOLLIEHNM Y YNIPaBOMOYEHHOro InLUa ecTb



TONbKO NpaBo TpeboBaHMs oT 06493aHHOIr0 LA COBEPLUEHNS onpeaenéHHbIX 4eNCTBUN,
KaK rnepegadya nmyulecTBa, BbinosiHeHne paboT u T4. Umywectso B 06a3aTeNbCTBEHHOM
MPaBOOTHOLIEHUN NPUHAANEXNT OO/DKHUKY - 0693aHHOMY 1LYy, KOTOPOE 3a CHET
(ncnonb3ysa 3TO MMyLLLECTBO) 1 ByaeT BbINONHATL 06493aTeNbCTBO Nepen KpeanTopomM.

Ha npakTuke pa3nnymsa BelHbIX 1 0693aTeNbCTBEHHbIX NPaB Bbipa)katoTCA B TOM, 4YTO B
BELLHbIX MPAaBOOTHOLUEHNAX Y YNIPAaBOMOYEHHOr 0 Jinla eCTb NPaBO U BO3MOXXHOCTb
caMoMy, CBOMMUN OeNCTBUSAMUN, YAOBNETBOPUTb CBON NOTpebHOCTK, Hanpumep, 13
CTOMMOCTMW Bewn. B 0653aTeNbCTBEHHOM XKe NPaBOOTHOLLIEHUN N1LO, KoTopble obnagaeT
npasom TpeboBaHUS 3aBUCMMO OT nunua, 0643aHHOro BbINONHUTL 3TO TpeboBaHuMe, BeOb
yrnpaBOMO4YEeHHOE JINLL0 MMEeET BO3MOXKHOCTb YA0BJIETBOPUT CBOU NOTPEOBHOCTU TOJILKO
yepes gencrteng ob6sa3aHHOro.

O6 3Tom nucan K.M. NobepnoHocue: «Mmesa BewHoe npaBo, YenoBek obnagaeT BeLblo,
obnajaeT MMyLLECTBOM, MMEOLWNM 3Ha4YeHne Bewm. imea nnyHoe npaBo Uam Npaso
TpeboBaHusA, Yenosek obnafgaeT B TOM U APYrOM OTHOLUEHUN JINYHOW CNOCOBHOCTBLIO
APYyroro 4yesnoBeKa, €ro BoJsien N AeATesIbHOCTbIO, TaK YTO MOXeT TpeboBaTb OT HEro
JINYHOI O UM BeLLeCTBEHHOIr 0 UCMOJIHEHUSA, MOXXeT TpeboBaTb cebe cny>KObl MMLOM nau
Bewbio».[14]

1. KoonepaTunBHble NPAaBOOTHOLLEHUS.

[laHHble NPaBOOTHOLLUEHNA CYLLEeCTBYIOT UCKIIOYNTENIbHO MeXX 4y YJleHaMu
KOprnopaTuBHbLIX 06paBOBaHI/IIZ, KOTOpble obnagaloT KayecTBOM ropnanyeckmnx nny m
Mexay yd4aCTHMKaMin " camon KopnopaLu/le|7| HernocpenCTBeHHO.

BO3HMKAOT OHU M3 pa3/INYHbIX NCTOYHUKOB, HanpuMmep, npmobpeTeHne akumm obuiecTea
NNLUOM, y4acTune B y4peauTesbHOM AOroBope, BCTYMJIEHNE B KOOMepaTuB 1 TA.

Conep>xaHue KoprnopaTUBHbIX MPaBOOTHOLLUEHNW XapaKTepusyeTcsa HaIn4ynem
KOpropaTuBHbIX NpaB, 61arogaps KOTOPbIM YY4aCTHUKK KOpropaunuy npuHUMatoT
y4dacTue B ynpaBieHUn Koprnopaunemn n eé nMmyuecTsoM. Tak, y4aCTHUKN peannsytoT
CBOM Npasa NyTEéM rosocoBaHusa Ha obuiem cobpaHnm, Hanpumep, Mo BOMpPocy y4acTus
Koprnopauuu B onpeaenéHHon caenke. TakMMm rosloCoBaHMEM Y4acTHUKK obulero
cobpaHusa hopMUPYIOT peLleHne BbICLLIEro opraHa lpnan4yeckoro nuua.

B cOOTBECTBUU C 3TUM, CHOPMUPOBAHHOE YNeHaMn KoOpnopaLun BonensbsaBieHne
BbICLLIErO OpraHa 06a3bIBaeT UCNOJIHUTE/bHbIA OpPraH NoCTynaTb B COOTBECTBUU C
NPUHATBLIM PELLUEHNEM, TaKoe pelleHne 06s3aTeNlbHO U AN CaMUX YH4aCTHUKOB
Kopriopauuu.



MHOrve aBTOpPbl CYUTAIOT, YTO TaKad CUTYaLUsA HETUMMUYHA OJ19 KJ1ACCUYECKOoro
rpakgaHckoro o6opoTa, Beflb NOSABJIAETCA 3aBUCMMOCTbL OpraHa oT peLleHuns
YYaCTHUKOB, TOrla Kak rpakJaHcKoe obLLecTBO XapakTepn3yeTcss He3aBUCMMOCThbIO
cyObeKTOB Apyr OT Apyra.

Ba>xHOoe CBOMCTBO KOPNOPATMBHbLIX NPAaBOOTHOLLEHNI 3aKJ/1II04AETCSA B TOM, YTO Takoe
NMPaBOOTHOLLEHME HanpaB/ieHO Ha YA0BNETBOPEHME UMYLLIECTBEHHbIX NOTpebHoCTeN
HOCUTeNiel NpaBa, T. €. YHaCTHUKM KOpropauun Tak UM MHAYE XKEeNalT NoJly4YnTb B
6ynyuem nmMyLLeCTBEHHYIO BbIFO4y OT AeATesIbHOCTU Kopnopauuu. [JaHHbIR akT
CBNAETEeNIbCTBYET O TOM, YTO Mbl MOXXEM OTHECTU KOPMNOPaTMBHbIE NPABOOTHOLLEHUS K
4YUCY NMYLLLECTBEHHbIX MPaB, KOHEYHO )&, C HEKOTOPbLIMU OrOBOPKaMM.

1. paBOOTHOLWEHNSA C NPEeNMYLLECTBEHHbLIM MPaBoM.

Korga roBopuTcs 0 NPenMyLLEeCTBEHHbIX NMpaBax, caeayeT NoHUMaThb Moj 3TUM
CUTYyaLMIo, KOTrla Takue npasBa NpeaocTaBnsioT CBOMM 06/1agaTeNisiM HeKoe
lopuanyeckoe «npeBoCcXoaCcTBO» Hagd ApYruMu cybbekTamum rpakgaHckoro obopoTa.

Takasa cuTyauma xapakTepHa Npu npoga>ke ogHUM 13 y4aCTHUKOB obLien Joneson
COBCTBEHHOCTN CBOEN A0SM, KOrAa NpenmMyLLecTBEHHOE NPaBo NOKYMKWU UMeeT ApYyromn
y4aCTHUK obLien noneson cobCTBEHHOCTN. AHaANOrM4YHaa CMTyaumnsa npu 3anore, Korga
3asi0rogep>xaTesib UMeeT NepBoo4YepELHOE NPaBo nepen apyrumMm Kpegutopamm
3ajiorogaTtens Ha yaoBaeTBopeHne ceonx TpeboBaHM 3a CHET CTOMMOCTN 3aJI0XKEHHOI 0
nmyulecTsa.

MpenMyLecTBEeHHbIE NMpaBa UCKJOYNTENbHbI, HEXapaKTepHbl AJ1s 06bl4HOMO
rpakaaHckoro obopoTa, B NepByto o4epelib NOTOMY, YTO HapyLUalOT NPUHLMMA PAaBEHCTBA
Cy6BbEKTOB rpak4aHCKMUX NPaBoOOTHOLWEHNA. IMEHHO MO3TOMY MPEenMyLLEeCTBEHHbIe
npaBa BO3HUKAOT CTPOro Ha OCHOBAHWUM 3aKOHa, 3[eCb OMSATb XKe BCMOMHUM NpuMep C
y[ooBJleTBOpeHMeM TpeboBaHMn 3a50roaep>xaTenem.

JINWwnTe Takoro npasa ynoJIHOMOYeHHOEe JINLLO HEBO3MOXXHO, 3a UCKJIIOYEHMEM CJ1y4HaEeB,
Kora Takoe JIMLUO CaMO OTKaXXeTCA OT 3TUX np|/|B|/|ner|/||7|.

3aKJiloueHue

B naHHoW paboTe MHOM BblN1a NpeanpuUHATa NMoMbITKa NpoaHaan3npoBaTb COBPEMEHHOE
COCTOSIHME N MEePCrNeKTUBbI PAa3BUTUA TAaKOro NOHATUSA, KaK BUAbl FPpa>KAaHCKNX
NMPaBOOTHOLLUEHUNA.



Ha oCHOBaHMN BCEro BbILLEN3IOKEHHOI0, C/lelyeT OTMEeTUTb, YTO CaMa KaTeropus
rPakKAaHCKNX MPaBOOTHOLLEHW, @ B 0COBEHHOCTU UX KNacCugukaunus, MMeeT 3Ha4YeHne
HE TOJIbKO MPU PeLLeHNN TeOPETUYECKNX 3aia4, HO N HENOCPEACTBEHHO B NPaKTUKE.
Ba)kKHO NpPaBMIbHO YACHUTb CYLLHOCTb FPa>AaHCKOro NPaBOOTHOLLEHUS! ANS peLleHns
NPaKTUYECKNX BOMPOCOB.

B 3aKk/il04eHNn XoTenocb 6bl OTMETUTb, YTO CTOJIb BaXKHas M OCHOBOMOJ1aratoLwas TemMa
J10 CUX MOP He Hallla KOHKPETHOro 3aKpPernJieHns HU B LIUBUINCTUYECKOW OOKTPUHE, HU
B HOPMATUBHbIX aKTax, MO3TOMY OHa TpebyeT K cebe 0coboro BHUMaAHUSA CO CTOPOHbI
KaXkZloro npaBonpuMeHunTens.
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